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DRAFT STRIKE-ALL AMENDMENT

BASED ON AGENCY OF NATURAL RESOURCES’

SUGGESTED CHANGES

Bold = changes from the bill as introduced

Highlight = flagged in light of Committee discussion on time periods 1/29/16

TO THE HONORABLE SENATE:

The Committee on Natural Resources and Energy to which was referred
Senate Bill No. 123 entitled “An act relating to standardized procedures for
permits and approvals issued by the Department of Environmental
Conservation” respectfully reports that it has considered the same and
recommends that the bill be amended by striking out all after the enacting
clause and inserting in lieu thereof the following:

** * Environmental Conservation; Standard Procedures; Optien-for
Administrative Appeal * * *
Sec. 1. 10 V.S.A. chapter 170 is added to read:

CHAPTER 170. DEPARTMENT OF ENVIRONMENTAL

CONSERVATION; STANDARD PROCEDURES;

ADMINISTRATIVE APPEALS
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Subchapter 1. General Provisions

§ 7701. PURPOSE

The purpose of this chapter is to establish standard procedures for public

notice, public meetings, and decisions relating to applications for permits

issued by the Department of Environmental Conservation, and to provide an

option for administrative appeals of those decisions within-the-Agency-of

Natural Resourees.

§ 7702. DEFINITIONS

As used in this chapter:

(1) “Adjoining property owner” means a person who owns land in fee

simple, if that land:

(A) shares a property boundary with a tract of land where proposed

or actual activity requlated by the Department is located; or

(B) is adjacent to a tract of land where such activity is located and the

two properties are separated only by a river, stream, or public highway.

(2) “Administrative amendment” means an amendment to an individual

permit, general permit, or notice of intent under a general permit that corrects

typographical errors, changes the name or mailing address of a permittee, or

makes other similar changes to a permit that do not require technical review of

of the permitted activity or the imposition of new conditions or requirements.
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(3) “Administrative record” means the application and any supporting

data furnished by the applicant; all information submitted by the applicant

during the course of reviewing the application; the draft permit or notice of

intent to deny the application; the fact sheet and all documents cited in the fact

sheet, if applicable; all comments received during the public comment period;

the tape or transcript of any public meeting or meetings held; any written

material submitted at a public meeting; the response to comments; the final

permit; any document used as a basis for the final decision; and any other

documents contained in the permit file.

(4) “Administratively complete application” means an application for a

permit for which all initially required documentation has been submitted, and

any required permit fee, and the information submitted initially addresses all

application requirements but has not yet been subjected to a complete technical

review.

(5) “Agency” means the Agency of Natural Resources.

(6) “Clean Air Act” means the federal statutes on air pollution

prevention and control, 42 U.S.C. 8§ 7401 et seq.

(7) “Clean Water Act” means the Federal Water Pollution Control Act,

33 U.S.C. 8 1251 et seq.

(8) “Commissioner” means the Commissioner of Environmental

Conservation or the Commissioner’s designee.
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(9) “Department” means the Department of Environmental

Conservation.

(10) “Document” means any written or recorded information, regardless

of physical form or characteristics, which the Department produces or acquires

in the course of reviewing an application for a permit.

(11) “Environmental notice bulletin” or “bulletin” means the website

and e-mail notification system required by 3 V.S.A. § 2826.

(12) “Fact sheet” means a document that briefly sets forth the

principal facts and the significant factual, legal, methodological, and

policy questions considered in preparing a draft decision.

(13) “General permit” means a permit that applies to a class or

cateqgory of discharges, emissions, disposal, facilities, or activities within a

common geographic area, including the entire State or a region of the

State.

(14) “Individual permit” means a permit that authorizes a specific

discharge, emission, disposal, facility, or activity that contains terms and

conditions that are specific to the discharge, emission, disposal, facility, or

activity.

(15) “Major amendment” means an amendment to an individual permit

or notice of intent under a general permit that necessitates technical review.
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(16) “Minor amendment” means an amendment to an individual permit

or notice of intent under a general permit that requires a change in a condition

or requirement, does not necessitate technical review, and is not an

administrative amendment.

(17) “Notice of intent under a general permit” means an authorization

issued by the Secretary to undertake an action authorized by a general permit.

(18) “Permit” includes any permit, certification, license, reqistration,

determination, or similar form of permission required from the Department

by law.

(19) “Person” shall have the same meaning as under section 8502 of this

title.

(20) “Person to whom notice is federally required” means a person to

whom notice of an application or draft decision must be given under federal

reqgulations adopted pursuant to the Clean Air Act or Clean Water Act—o¥

RCRA.

(21) “Public meeting” means a meeting that is open to the public and

tape recorded or transcribed, at which the Department shall provide basic

information about the draft permit decision, an opportunity for questions to the

applicant and the Department, and an opportunity for members of the public to

submit oral and written comments.
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(13 2

(22) “Secretary” means the Secretary of Natural Resources or designee.

(23) “Technical review” means the application of scientific,

engineering, or other professional expertise to the facts to determine whether

activity for which a permit is requested meets the standards for issuing the

permit under statute and rule.

8§ 7703. RULES; ADDITIONAL NOTICE OR PROCEDURES

(2) Rules. The Secretary may shall adopt the rules required by this

subsection and may adopt additional rules to implement this chapter and.

(1) Complex projects; preapplication process. The Secretary shall

adopt rules to determine when a project requiring a permit is large and

complex. These rules shall provide that an applicant proposing such a

project, prior to filing an application for a permit, shall initiate a project

scoping process pursuant to 3 V.S.A. § 2828 or shall hold an informational

meeting that is open to the public. The rules shall ensure that:

(A) Written notice of an informational meeting under this section

is sent to the owner of the land where the project is located if the applicant

is not the owner; the municipality in which the project is located; the

municipal and regional planning commissions for any municipality in

which the project is located: if the project site is located on a boundary,
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any Vermont municipality adjacent to that boundary and the municipal

and regional planning commissions for that municipality; and each

adjoining property owner.

(B) The notice to adjoining property owners informs them of how

they can continue to receive notices and information concerning the

project as it is reviewed by the Secretary.

(C) The applicant furnishes by affidavit to the Secretary the

names of those furnished notice and certifies compliance with the notice

requirements of this subsection.

(D) The applicant and the Secretary or designee shall attend the

meeting. The applicant shall respond to questions from other attendees.

(2) Administrative appeals. The Secretary shall adopt procedural

rules to implement subchapter 3 (administrative appeals) of this chapter.

These rules shall include:

(1) provisions for expeditious proceedings that give due

consideration to the needs of pro se litigants;

(2) the criteria that a person must satisfy in order to commence

service as a hearing officer and continuing education reguirements that

the person must meet in order to continue to serve as such an officer;

(3) the manner in which parties proceed to select a hearing officer

and the amount of time allotted to the parties to make this selection;
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(4) provisions that allow such discovery as is necessary for a full and

fair determination of the hearing;

(5) provisions that enable the hearing officer to:

(A) hold prehearing conferences in person or by telephone or

video conference;

(B) require that testimony be submitted in writing prior to

hearing;

(C) issue scheduling orders; and

(D) take a site visit after affording notice and opportunity to

participate to all parties.

(c) Additional notice.

(1) The Secretary may require, by rule or in an individual case,

measures in addition to those directed by this chapter to-provide-notice to

otherpersons-potentially-affected by theissuance-of-apermit using any

method reasonably calculated to give actual notice to persons potentially

affected by a decision on the application.

(2) In an individual case, the Secretary may determine to apply the

procedures of section 7713 (Type 2) of this chapter to the issuance of a permit

otherwise subject to the procedures of section 7715 (Type 4) or section 7716

(Type 5) of this chapter.
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8§ 7704. ADMINISTRATIVE RECORD

(a) The Secretary shall create an administrative record for each

application for a permit and shall make the administrative record

available to the public.

(b) The Secretary shall base a draft or final decision on each

application for a permit on the administrative record.

(c) With respect to permits issued under the Clean Air Act and Clean

Water Act, the Secretary shall comply with any requirements under those

acts concerning the maintenance and availability of the administrative

record.

Subchapter 2. Standard Procedures

8§ 7711. PERMIT PROCEDURES; STANDARD PROVISIONS

(a) Notice through the environmental notice bulletin. When this chapter

requires notice through the environmental notice bulletin:

(1) The bulletin shall generate and send an e-mail to notify:

(A) each person requiring notice under section 7712 of this chapter;

(B) the applicant;

(C) each person on an interested persons list;

(D) each municipality in which the activity to be permitted is located,

except for notice of a draft or final general permit; and
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(E) each other person to whom this chapter directs that a particular

notice be provided through the bulletin.

(2) At a minimum, each notice generated by the bulletin shall contain:

(A) the name and contact information for the person at the Agency

processing the permit;

(B) the name and address of the permit applicant, if applicable;

(C) the name and address of the facility or activity to be permitted,

if applicable;

(D) a brief description of the activity for which the permit would

be issued;

(E) the length of the period for submitting written comments and the

process for submitting those comments, if applicable, and notice of the

requirement to submit comments during that period in order to seek

administrative appeal under this chapter er-appealunderchapter220of

(F) the process for requesting a public meeting, if applicable;

(G) when a public meeting has been scheduled, the time, date, and

location of the hearing and a brief description of the nature and purpose of

the hearing;

VT LEG #313599 v.1
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(H) when issued, the draft permit or notice of intent to deny a permit,

and the period and process for submitting written comments on that draft

permit or notice;

() when issued, the final decision issuing or denying a permit, and

the process for appealing the decision; and

(J) any other information that this chapter directs be included in a

particular notice to be generated by the bulletin.

(3) The environmental notice bulletin shall provide notice by mail as

required by 3 V.S.A. § 2826.

(b) Notice to adjoining property owners. When this chapter requires notice

of an application to adjoining property owners, the applicant shall provide

notice of the application by U.S. mail to all adjoining property owners, on a

form developed by the Secretary, at the time the application is submitted to the

Secretary. The form shall state how the property owners can continue to

receive notices and information concerning the project as it is reviewed by

the Secretary. The applicant shall provide a signed certification to the

Secretary that all adjoining property owners have been notified of the

application. However, if the applicant has provided written notice to

adjoining property owners as part of the preapplication engagement

process for complex projects under rules adopted in accordance with

subsection 7703(a) of this title, then instead of the written notice required
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of the applicant by this subsection, the Department shall provide notice of

the application through the environmental notice bulletin to those

adjoining property owners who have requested notice.

(c) Comment period length. When this chapter requires the Secretary to

provide a public comment period, the length of the period shall be at least

30 days, unless this chapter applies a different period for submitting comments

on the particular type of permit.

(d) Period to request a public meeting. When this chapter allows a person

to request a public meeting on a draft decision, the person shall submit the

request within 14 days of the date on which notice of the draft decision is

posted to the environmental notice bulletin, unless this chapter specifies a

different period for requesting a hearing on the particular type of permit.

(e) Public meeting; notice; additional comment period. When the Secretary

holds a public meeting under this chapter, the Secretary shall:

(1) provide at least 14 days’ prior notice of the public meeting through

the environmental notice bulletin, unless this chapter specifies a different

notice period for a hearing on the particular type of permit;

(2) include in the notice, in addition to the information required by

subsection (a) of this section, the date the Secretary gave notice of an

administrative complete application, if applicable; and
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(3) hold the period for written comments open for at least five days after

the hearing.

(f) Draft decisions. When this chapter requires the Secretary to post a draft

decision or draft general permit to the environmental notice bulletin, the

Secretary shall post to the bulletin the draft decision or draft general permit and

all documents on which the Secretary relied in issuing the draft.

(0) Response to comments. When this chapter requires the Secretary to

provide a response to comments, the Secretary shall provide a response to alt

each comments received during the comment period and the basis for the

response. The Secretary also shall specify each provision of the draft

decision that has been changed in the final decision and the reasons for

each change. The Secretary shall post the response to comments to the

environmental notice bulletin and send it to all commenters.

(h) Final decisions; content; notice.

(1) The Secretary’s final decision on an application for a permit or on

the issuance of a general permit shall include a concise statement of the facts

and analysis supporting the decision that is sufficient to apprise the reader of

the decision’s factual and legal basis. The final decision also shall provide

notice that it may be appealed and state the period for filing an appeal and

how and where to file an appeal.
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(2) When this chapter requires that the Secretary to post a final decision

to the environmental notice bulletin, the Secretary also shall send a copy of the

final decision to all commenters.

8§ 7712. TYPE 1 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when adopting general

permits and considering applications for individual permits under the Clean

Air Act; and Clean Water Act—and-RCRA.

(2) This section governs each application for a permit to be issued by the

Secretary pursuant to the requirements of the Clean Air Act; and Clean Water

Act—or-RCRA and to each general permit to be issued under one of those acts.

However, the subsection does not apply to a notice of intent under a general

permit. The procedures under this section shall be known as Type 1

Procedures.

(b) Notice of application.

(1) The applicant shall provide notice to adjoining property owners.

(2) At least 15 days prior to posting a draft decision, the Secretary shall

provide notice of an administratively complete application through the

environmental notice bulletin. The environmental notice bulletin shall send
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notice of such an application to each person to whom notice is federally

required.

(3) This subsection (b) shall not apply to a general permit issued under

this section.

(c) Notice of draft decision or draft general permit. The Secretary shall

provide notice of a draft decision or draft general permit through the

environmental notice bulletin and shall post the draft decision or permit to the

bulletin. In addition to the requirements of section 7711 of this chapter:

(1) The Secretary shall post a fact sheet to the bulletin afactsheet

(2) The environmental notice bulletin shall send notice of the draft to

each person to whom notice is federally required.

(3) The Secretary shall provide newspaper notice of the draft

decision as required by this subdivision (3).

(A) If the draft decision pertains to an application for an

individual permit, the Secretary shall provide notice in a daily or weekly

newspaper in the area of the proposed project if the project is classified as

major pursuant to the Clean Water Act or chapter 47 of this title or if

required by federal statute or regulation.
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(B) If the draft decision is a draft general permit, the Secretary

shall provide notice in daily or weekly newspapers in each region of the

State to which the draft general permit will apply.

(C) In addition to the requirements of this chapter and 3 VV.S.A.

8§ 2826, the notice from the environmental notice bulletin and the

newspaper notice shall include all information required pursuant to

applicable federal statute and regulation.

(d) Comment period. The Secretary shall provide a public comment

period.

(e) Public meeting. On or before the end of the comment period, any

person may request a public meeting on the draft decision or draft general

permit issued under this section. The Secretary shall hold a public meeting at

his or her discretion or whenever any person files a written request for a

meeting. The Secretary shall provide at least 30 days’ notice of the public

meeting through the environmental notice bulletin. If the notice of the public

meeting is not issued at the same time as the draft decision or draft

general permit, the Secretary also shall provide notice of the public

meeting in the same manner as required for the draft decision or permit

under subdivision (c) of this section.

(f) Notice of final decision or final general permit. The Secretary shall

provide notice of the final decision or final general permit through the
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environmental notice bulletin and shall post the final decision or permit to the

bulletin. When the Secretary issues the final decision or final general permit,

the Secretary shall provide a response to comments.

(q) Compliance with Clean Air and Water Acts. With respect to a

issuance of a permit under the Clean Air Act or Clean Water Act, if a

requirement under those acts directs the Secretary to provide the public

with greater notice, opportunity to participate, or access to information

than the corresponding requirement of this chapter, the Secretary shall

comply with the federal requirement.

8§ 7713. TYPE 2 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when considering

applications for individual permits, except for individual permits specifically

listed in other sections of this subchapter, and when considering other permits

listed in this section.

(2) The procedures under this section shall be known as Type 2

Procedures. This section governs an application for each of the following:

(A) an individual permit issued pursuant to the Secretary’s authority

under this title and 29 VV.S.A. chapter 11, except for permits governed by

sections 7712 and 77147716 of this chapter:;
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(B) a wetland determination under section 914 of this title;

(C) a public water system source permit under section 1675 of

this title;

(D) a provisional certification issued under section 6605d of this

title; and

(E) a corrective action plan under section 6648 of this title.

(b) Notice of application.

(1) The applicant shall provide notice of the application to adjoining

property owners. In addition, for public water system source protection areas,

the applicant shall provide notice to all property owners located in:

(A) zones 1 and 2 of the source protection area for a public

community water system source; and

(B) the source protection area for a public nontransient

noncommunity water system source.

(2) The Secretary shall provide notice of an administratively complete

application through the environmental notice bulletin.

(c) Notice of draft decision; comment period. The Secretary shall provide

notice of a draft decision through the environmental notice bulletin and shall

post the draft decision to the bulletin. The Secretary shall provide a public

comment period.
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(d) Public meeting. Any person may request a public meeting on a draft

decision issued under this section or the Secretary may hold a meeting at his or

her discretion.

(e) Notice of final decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the final

decision to the bulletin. When the Secretary issues the final decision, the

Secretary shall provide a response to comments.

8§ 7714. TYPE 3 PROCEDURES

() Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when adopting general

permits, except for general permits governed by section 7712 of this chapter,

and when considering other permits listed in this section.

(2) The procedures under this section shall be known as Type 3

Procedures. This section governs each of the following:

(A) Each general permit issued pursuant to the Secretary’s authority

under this title other than a general permit subject to section 7712 of this

chapter. However, this section does not apply to a notice of intent under a

general permit.

(B) Issuance of a dam safety order under chapter 43 of this title,

except for an unsafe dam order under section 1095 of this title.
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(C) An application or request for approval of:

(i) an individual shoreland permit under chapter 49A of this title;

(ii) an aguatic nuisance control permit under chapter 50 of

this title;

(iii) a change in treatment for a public water supply under chapter

56 of this title;

(iv) a collection plan for mercury-containing lamps under section

7156 of this title;

(v) an individual plan for the collection and recycling of electronic

waste under section 7554 of this title; and

(vi) aprimary battery stewardship plan under section 7586 of

this title.

(b) Notice of application. The Secretary shall provide notice of an

administratively complete application through the environmental notice

bulletin.

(c) Notice of draft decision; comment period. The Secretary shall provide

notice of the draft decision through the environmental notice bulletin and shall

post the draft decision to the bulletin. The Secretary shall provide a public

comment period.
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(d) Public meeting. Any person may request a public meeting on a draft

decision issued under this section or the Secretary may hold a meeting at his or

her discretion.

(e) Notice of final decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the final

decision to the bulletin. The Secretary shall provide a response to comments.

8§ 7715. TYPE 4 PROCEDURES

() Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when considering

applications for notice of intent under a general permit and other permits listed

in this section.

(2) The procedures under this section shall be known as Type 4

Procedures. This section applies to each of the following:

(A) a notice of intent under a general permit issued pursuant to the

Secretary’s authority under this title; and

(B) an application for each of following permits:

(i) construction or operation of an air contaminant source less than

10 tons per year under chapter 23 of this title;
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(ii) construction or expansion of a public water supply under

chapter 56 of this title, except that a change in treatment for a public water

supply shall proceed in accordance with section 7714 of this chapter:;

(iii) a cateqgory 1 underground storage tank under chapter 59 of

this title;

(iv) a categorical solid waste certification under chapter 159 of

this title; and

(v) a medium scale composting certification under chapter 159 of

this title.

(b) Notice of application. The Secretary shall provide notice of an

administratively complete application through the environmental notice

bulletin.

(c) Notice of draft decision; comment period. The Secretary shall provide

notice of the draft decision through the environmental notice bulletin and shall

post the draft decision to the bulletin. The Secretary shall provide a public

comment period of at least 10 days on the draft decision.

(d) Notice of final decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the decision

to the bulletin. The Secretary shall provide a response to comments.
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8§ 7716. TYPE 5 PROCEDURES

(a) Purpose; scope.

(1) The purpose of this section is to establish the public notice and

comment requirements that the Department must follow when issuing

emergency permits and other permits listed in this section.

(2) The procedures under this section shall be known as Type 5

Procedures. This section shall govern each of the following:

(A) issuance of temporary emergency permits under section 912 of

this title;

(B) applications for public water system operational permits under

chapter 56 of this title;

(C) issuance of authorizations, under a stream alteration general

permit issued under chapter 41 of this title, for reporting without an

application, for an emergency, and for activities to prevent risks to life or of

severe damage to improved property posed by the next annual flood;

(D) issuance of emergency permits issued under section 1268 of

this title;

(E) issuance of emergency sludge and septage disposal approvals

under section 6605 of this title; and

(F) shoreland reqistrations authorized under chapter 49A of this title.

VT LEG #313599 v.1



10

11

12

13

14

15

16

17

18

19

20

21

(S.123 —draft 1.3) Page 24 of 77
2/2/2016 - ADA - 11:02 AM

(b) Notice of final decision. The Secretary shall provide notice of the final

decision through the environmental notice bulletin and shall post the decision

to the bulletin.

8§ 7717. AMENDMENTS; RENEWALS

(a) A major amendment shall be subject to the same procedures applicable

to the original permit decision under this chapter.

(b) A minor amendment shall be subject to the Type 4 Procedures, except

that the Secretary need not provide notice of the administratively complete

application.

(c) An administrative amendment shall not be subject to the procedural

requirements of this chapter.

(d) A person may renew a permit under the same procedures applicable to

the original permit decision under this chapter.

(e) With respect to amending a permit issued under the Clean Air Act

or Clean Water Act, if a requirement under those acts directs the

Secretary to provide the public with greater notice, opportunity to

participate, or access to information than the corresponding reguirement

of this chapter, the Secretary shall comply with the federal requirement.

8§ 7718. EXEMPTIONS

This subchapter shall not govern an application or petition for:

(1) an unsafe dam order under section 1095 of this title;
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(2) a potable water supply and wastewater permit under section 1973(j)

of this title;-and

(3) a hazardous waste facility certification under section 6606 of this

title; and

(4) a certificate of need under section 6606a of this title.

Subchapter 3. Administrative Appeals

8§ 7731. DEFINITIONS

As used in this subchapter:

(1) “Hearing officer” means a hearing officer appointed in

accordance with section 7733 of this chapter.

(2) “Party” means:

(A) the Secretary or designee;

(B) the applicant;

(C) the landowner, if the applicant is not the landowner;

(D) the municipality in which the project site is located, and the

municipal and regional planning commissions for that municipality;

(E) if the project site is located on a boundary, any Vermont

municipality adjacent to that border and the municipal and regional

planning commissions for that municipality;
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(F) the solid waste management district in which the land is

located, if the project constitutes a facility pursuant to subdivision

6602(10) of this title;

(G) aperson aggrieved by an act or decision of the Secretary; and

(H) a person who meets the standard for intervention established in

the Vermont Rules of Civil Procedure.

(2) “Person aggrieved” means a person who alleges an injury to a

particularized interest protected by the provisions of law listed in subsection

wastewater)-of thistitle section 7732 of this chapter, if the injury is

attributable to an act or decision by the Ageney Secretary that the-Agency a

hearing officer can redress.

8§ 7732. APPLICABILITY

(&) This subchapter shall govern all appeals of an act or decision of the

Secretary under the following authorities and under the rules adopted

under those authorities:

(1) The following provisions of this title:

(A) chapter 23 (air pollution control):

(B) chapter 32 (flood hazard areas);

(C) chapter 37 (wetlands protection and water resources

management);
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(D) chapter 41 (requlation of stream flow):

(E) chapter 43 (dams);

(F) chapter 47 (water pollution control);

(G) chapter 48 (qroundwater protection);

(H) chapter 49A (lake shoreland protection standards);

() _chapter 50 (aquatic nuisance control);

(J) chapter 53 (beverage containers; deposit-redemption system);

(K) chapter 55 (aid to municipalities for water supply, pollution

abatement, and sewer separation);

(L) chapter 56 (public water supply);

(M) chapter 59 (underground and aboveground liquid storage

tanks);

(N) chapter 159 (waste management);

(O) chapter 166 (collection and recycling of electronic waste);

(P) chapter 164A (collection and disposal of mercury-containing

lamps);

(Q) chapter 168 (product stewardship for primary batteries and

rechargeable batteries).

(2) 24 VV.S.A. chapter 61, subchapter 10 (relating to salvage yards).

(3) 29 V.S.A. chapter 11 (management of lakes and ponds).
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(b) This chapter shall not govern appeals of an act or decision of the

Secretary with respect to enforcement actions under chapters 201 and 211

of this title and rulemaking.

8§ 7733. APPEAL WITHIN THE AGENCY; HEARING OFFICER; GRANT

OF PETITION; STAYS

(2) Option-—scope Scope. Within 15 days of the date of an act or decision

of the Agency made under the provisions of law listed under subdivision

8503(a) section 7332 of this title other-thanchapter 64 {potablewater

supply-and-wastewatery of this-title, the Secretary or any person agqgrieved by

the act or decision may petition for administrative appeal of the act or decision

within the Agency.

(b) Appointment of hearing officer. A hearing officer appointed to

conduct an administrative appeal shall be qualified under the rules

adopted by the Secretary pursuant to section 7703 of this chapter. The

Secretary shall maintain a list of hearing officers who are so qualified.

(1) On receipt of a petition for an administrative appeal, fhe-Secretary

andtFthe petition-isgranted: the parties shall select a hearing officer to

conduct the administrative appeal. The parties shall make this selection

within the period contained in the rules adopted under section 7703 of this
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chapter. If the parties do not reach agreement within this period, the

Secretary shall select the hearing officer.

(2) In connection with such-apetition an administrative appeal under

this subchapter, the hearing officer shall not communicate, directly or

indirectly, in connection with any issue of fact or issue of law with any person

aggrieved, other party, or the Secretary, except upon notice and opportunity for

all parties to participate. The hearing officer may solicit the advice of one or

more personal assistants.

(3) A hearing officer appointed under this section shall be able to carry

out all duties assigned to the officer without being subject to any retaliatory

action.

(4) A person having personal or pecuniary interest or the

appearance of such an interest in the outcome of an appeal shall not serve

as a hearing officer on the appeal.

(c) Grant of petition. The hearing officer shall grant a petition to hear an

administrative appeal if the officer determines that one of the following

applies:

(1) The petitioner:

{A) made a comment during the comment period, if one was

provided, and the petition relates to the comment; or the petitioner shows that
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there was a procedural defect that prevented the petitioner from

commenting=—and

(2) The petitioner presents specific allegations that, if taken as true,

would show that the applicant provided false information or omitted material

information that was or came into the applicant’s possession prior to the close

of the comment period.

(d) Information in application. In the case of an appeal by the applicant,

the hearing officer shall consider information contained in the application to be

a comment made during the comment period.

(e) Stays. Acceptance of an appeal under this section shall automatically

stay the act or decision Hitinvelves-a stream-alterationpermitor-shoreline

encroachmentpermit unless it involves an act or decision subject to

section 7716 (Type 5 procedures). Otherwise With respect to an act or

decision subject to Type 5 procedures, the act or decision shall remain in

effect unless the hearing officer grants a stay. The hearing officer may grant

such a stay on petition by a party or on the officer’s own motion.
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locisi lor ol ¢ this title. Thi iod shall beai

irv i full when the hearina officer decli I I o

I bsection (e).of thi : : inal decisi I :

8§ 7734. NOTICE; REVIEW; DECISION

(a) Notice. When the Ageney hearing officer grants a petition for an

administrative appeal under this subchapter, the Ageney hearing officer shall

notify the petitioner ef-the-grant the applicant if other than the petitioner,

and each other party, and shall provide notice of the appeal in the same

manner as for notice of a final decision under section 7711 of this chapter.

(b) Hearing officer; final decision. A hearing officer appointed under this

section shall have authority to issue a final decision.

(c) Administrative Procedure Act. The provisions of 3 VV.S.A. chapter

25 shall apply to an appeal under this subchapter.

(d) Administrative record. The administrative record of the act or

decision under appeal shall be part of the record on appeal. Each party

shall have the right to conduct cross-examination on information in the

administrative record and the obligation to make witnesses available for

such cross-examination. Each party shall have the right to introduce

evidence to supplement the administrative record.
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(e) Conductand-standard Burden of proof; standard of review. A

written-memoranda-andpresent-oralargument. The petitioner shall have

the burden of proof to demonstrate that a factual determination or

exercise of discretion of the Secretary was in error. The hearing officer

shall apply independent judgment in deciding the appeal, except that the

hearing officer shall uphold the Secretary’s interpretation of a statute or

rule administered by the Secretary unless there is a compelling indication

of error.. Fhe-hearingofficershal-affirm-the decision-ofthe-Agency

VT LEG #313599 v.1



10

11

12

13

14

15

16

17

18

19

20

21

(S.123 —draft 1.3) Page 33 of 77
2/2/2016 - ADA - 11:02 AM

ditional in : lor this subdivision (1) unless ¢
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8§ 7735. APPEAL TO ENVIRONMENTAL DIVISION

Appeal of an act or decision of a hearing officer under this subchapter

shall be to the Environmental Division of the Superior Court under

chapter 220 of this title.

Sec. 2. RULES; EFFECT ON PROCEDURAL REQUIREMENTS

Sec. 1 of this act shall supersede take precedence over any inconsistent

requirements for notice and processing of applications contained in rules

adopted by the Department of Environmental Conservation other than rules

pertaining to applications that are exempt under Sec. 1, 10 V.S.A. § 7718. On

or before July 1, 2019, the Secretary of Natural Resources shall commence

and complete amendments to conform these rules to Sec. 1.
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* ** Environmental Notice Bulletin * * *
Sec. 3. 3 V.S.A. § 2826 is amended to read:
8 2826. ENVIRONMENTAL NOTICE BULLETIN; PERMIT HANDBOOK
(a) The Secretary shall establish preceduresforthe-publication-of an
environmental notice bulletin, in order to provide for the timely public

notification of permit applications, notices, comment periods, hearings, and

permitting decisions. Fhe-Seeretary-shal-beginpublication-of the-buletinby

b
El . 1

buletinshal-contain-the following-informatien: The bulletin shall consist of a

website and an e-mail notification system. The Secretary shall ensure that the

website for the bulletin is readily accessible from the Agency’s main web page.

the-Department-of Enrvironmental-Conservation; When 10 V.S.A. chapter 170

requires the posting of information to the bulletin, the Secretary shall post the

information to the bulletin’s website.

any;-forthose-apphications-which-were-noticed: When 10 V.S.A. chapter 170

requires notice to persons through the environmental notice bulletin, the

bulletin shall generate an e-mail notification to those persons containing the

information required by that chapter.
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(3) netice-oftheissuance-ofa-draftpermitHrequired-by-taw,for-those
appheations-that-were-neticed; The Secretary shall provide members of the

public the ability to reqgister, through the bulletin, for a list of interested persons

to receive e-mail notification of permit activity based on permit type,

municipality, proximity to a specified address, or a combination of these

characteristics.

individual does not have an e-mail address, the individual may request to

receive notifications through U.S. mail. On receipt of such a request, the

Secretary shall mail to the individual the same information that the individual

would have otherwise received through an e-mail generated by the bulletin.

(b) By-January-1-1995-the The Secretary shall publish a permit handbook

which lists all of the permits required for the programs administered by the

Department of Environmental Conservation. The handbook shall include
examples of activities that require certain permits, an explanation in lay terms
of each of the permitting programs involved, and the names, addresses, and

telephone numbers of the person or persons to contact for further information
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for each of the permitting programs. The Secretary shall update the handbook

shaH-be-updated; periodically.

Sec. 4. BULLETIN; REVISION

On or before July 1, 2017, the Secretary shall revise and reestablish the

environmental notice bulletin to conform to the requirements of Secs. 1 and 3

of this act.
*** 0On the Record Appeals from Agency of Natural Resources to the
Environmental Division * * *
Sec. 5. 10 V.S.A. Chapter 220 is amended to read:
8 8501. PURPOSE
It is the purpose of this chapter to:

(1) consolidate existing appeal routes for municipal zoning and

subdivision decisions and acts or decisions of the Secretary of Natural

Resources, hearing officers under chapter 170 of this title, district

environmental coordinators, and District Commissions, excluding
enforcement actions brought pursuant to chapters 201 and 211 of this title
and the adoption of rules under 3 V.S.A. chapter 25;

(2) standardize the appeal periods, the parties who may appeal these
acts or decisions, and the ability to stay any act or decision upon appeal,

taking into account the nature of the different programs affected;
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(3) encourage people to get involved in the Act 250 permitting
process at the initial stages of review by a District Commission by
requiring participation as a prerequisite for an appeal of a District
Commission decision to the Environmental Division; and

(4) assure ensure that clear appeal routes exist for acts and decisions

of the Secretary of Natural Resources and of hearing officers under

chapter 170 of this title:

§ 8502. DEFINITIONS

As used in this chapter:
(1) “District Commission” means a District Environmental
Commission established under chapter 151 of this title.
(2) “District coordinator” means a district environmental
coordinator attached to a District Commission established under chapter

151 of this title.
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(3) “Environmental Court” or “Environmental Division” means the
Environmental Division of the Superior Court established by 4 V.S.A.
8 30.

(4) “Hearing officer” means a hearing officer appointed under

subchapter 3 of chapter 170 of this title.

(5) “Natural Resources Board” or “Board” means the Board
established under chapter 151 of this title.
5)(6) “Party by right” means the following:

(A) the applicant;

(B) the landowner, if the applicant is not the landowner;

(C) the municipality in which the project site is located, and the
municipal and regional planning commissions for that municipality;

(D) if the project site is located on a boundary, any Vermont
municipality adjacent to that border and the municipal and regional
planning commissions for that municipality;

(E) the solid waste management district in which the land is
located, if the development or subdivision constitutes a facility pursuant to
subdivision 6602(10) of this title;

(F) any State agency affected by the proposed project.

6)}(7) “Person” means any individual; partnership; company;

corporation; association; joint venture; trust; municipality; the State of
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Vermont or any agency, department, or subdivision of the State, any
federal agency, or any other legal or commercial entity.

£A(8) “Person aggrieved” means a person who alleges an injury to a
particularized interest protected by the provisions of law listed in section
8503 of this title, attributable to an act or decision by a district
coordinator, District Commission, the Secretary, or the Environmental
Division that can be redressed by the Environmental Division or the
Supreme Court.

8)(9) “Secretary” means the Secretary of Natural Resources or the
Secretary’s duly authorized representative. As used in this chapter,
“Secretary” shall also mean the Commissioner of Environmental
Conservation, the Commissioner of Forests, Parks and Recreation, and
the Commissioner of Fish and Wildlife, with respect to those statutes that
refer to the authority of that commissioner or department.

8 8503. APPLICABILITY
(@)(1) This chapter shall govern all appeals of an act or decision of the

_excludi : . tor ol I thi
title-and-rulemaking; a hearing officer under subchapter 3 of chapter 170 of

this title.
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(2) This chapter shall govern all appeals of an act or decision of the

Secretary under the following authorities and the rules adopted under

those authorities:

(A) 3V.S.A. §2809 (reimbursement of Agency costs);

(B) chapter 64 of this title (potable water supply and wastewater

system permit);

(C) section 2625 of this title (reqgulation of heavy cutting);

(D) chapter 83, subchapter 8 of this title (importation of

firewood);

(E) chapter 123 of this title (protection of endangered species).
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(3) This chapter shall not govern appeals of an act or decision of the

Secretary with respect to enforcement actions under chapters 201 and 211

of this title and rulemaking.

* *x *

8 8504. APPEALS TO THE ENVIRONMENTAL DIVISION
(a) Act 250 and Agency appeals. Within 30 days of the date of the act or

decision, any person aggrieved by an act or decision of a hearing officer, the

Secretary, the Natural Resources Board, or a District Commission-er-by-a

under the provisions of law listed in section 8503 of this title, or any party by

right, may appeal to the Environmental Division;-exeeptfor. This subsection

does not apply to an act or decision of the Secretary under subdivision

6086b(3)(E) of this title or-an-actor-decision-governed-by-section-8506-of

(d) Requirement that-aggrieved-Act250-parties to participate before the

District Commission or Ageney hearing officer.
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(1) Ne An aggrieved person may shall not appeal an act or decision that
was made by a District Commission unless the person was granted party status
by the District Commission pursuant to subdivision 6085(c)(1)(E) of this title,
participated in the proceedings before the District Commission, and retained
party status at the end of the District Commission proceedings. In addition, the
person may only appeal those issues under the criteria with respect to which
the person was granted party status.

(2) An aggrieved person shall not appeal an act or decision that was

made by the-Secretary-under-the procedures-of chapter170-of this title-or

afinal-decision-by-an-Agency a hearing officer undersubchapter 3-of that

chapter unless the person submitted a-commentduringthe comment

participated before that officer. In addition, the person may only appeal those

issues relatedto-the-commentthatwas-filed raised by that person before the

officer. Hnthe-case-ofanappeal by-the-applicant—the Division-shall

(3) Notwithstanding subdivisien subdivisions (d)(1) and (2) of this

section, an aggrieved person may appeal an act or decision of the District
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Commission or the-Secretary-orafinal decision-of-an-Agency a hearing officer

if the Environmental judge determines that:
(A) there was a procedural defect which prevented the person from

obtaining party status, submitting a comment during comment period, or

otherwise participating in the proceeding;

(B) the decision being appealed is the grant or denial of party
status; or

(C) some other condition exists which would result in manifest
injustice if the person’s right to appeal was disallowed.

* k% %

(h) Be-nevo-hearirg Hearing; standard of review. The Environmental

Division, applying the substantive standards that were applicable before the
tribunal appealed from, shall hold a de novo hearing on those issues which
have been appealed, except in the case of:

(1) adecision being appealed on the record pursuant to 24 V.S.A.
chapter 117;

(2) adecision of the-Secretary-usingthe proceduresunderchapter170-of
this-titlea-final decision-of an-Ageney a hearing officer undersubehapter3

ofthatchapter. and a decision of the Commissioner of Forests, Parks and

Recreation under section 2625 of this title being-appealed-en-thereecord, in
which case the eourt-shal-affirm-the-decision-unless-i-finds-that the
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Division shall review the decision on the record, applying the following

standards of review:

(A) The Division shall affirm the decision’s statements or findings of

fact unless they are clearly erroneous.

(B) The Division shall affirm an exercise of discretion unless the

Seceretary- hearing officer; or Commissioner abused that discretion.

(C) The Divisionshall def he decision’s i . ”

Ageney>s When reviewing a decision of the hearing officer concerning the

Agency’s-enablinglegislationand-itsrules Secretary’s interpretation of a

statute or rule administered by the Secretary, the Division shall decide if

the hearing officer correctly determined whether there is a compelling

indication of error in that interpretation.

* k% %

Sec. 6. REPEAL

10 V.S.A. 8 8506 (renewable energy plant; telecommunications facility:

appeals) is repealed.
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* * * Conforming Amendments * * *
Sec. 7. 10 V.S.A. 8 556 is amended to read:
8 556. PERMITS FOR THE CONSTRUCTION OR MODIFICATION OF
AIR CONTAMINANT SOURCES
(b) The seeretary Secretary may require an applicant to submit any
additional information which that the seeretary Secretary considers necessary

to make the completeness determination required in subsection (a) of this

section and shall not grant a permit until the information is furnished and
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prior-to-taking-final-action-on-those-propesedpermits: When an application is

filed under this section, the Secretary shall proceed in accordance with chapter

170 of this title.

* k% %

Sec. 8. 10 V.S.A. § 556a is amended to read:

8 556a. OPERATING PERMITS
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prior-to-taking-final-action-on-those-propesedpermits: When an application is

filed under this section, the Secretary shall proceed in accordance with

chapter 170 of this title.

(e) A person may renew a permit issued under this section may-be-renrewed

upon application to the seeretary Secretary for a fixed period of time, not to

exceed five years.
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2} The seeretary Secretary shall not issue a permit renewal unless the

applicant first demonstrates that the emissions from the subject source meet all
applicable emission control requirements or are subject to, and in compliance

with, an appropriate schedule of compliance.

* k% %

(Y The seeretary-may-issue Secretary may adopt, as a rule under

3 V.S.A. chapter 25, a general operating permits permit covering numerous

similar sources. A general permit shall be adopted as an administrative rule
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it chall inlud sions o sublic notice. of the fact 4

Sec. 9. 10 V.S.A. 8§ 754 is amended to read:
8 754. FLOOD HAZARD AREA RULES; USES EXEMPT FROM
MUNICIPAL REGULATION
—_—
(b) Required rulemaking content. The rules shall:

(1) set forth the requirements necessary to ensure uses exempt from
municipal regulation are regulated by the State in order to comply with the
regulatory obligations set forth under the National Flood Insurance Program.

(2) be designed to ensure that the State and municipalities meet

community eligibility requirements for the National Flood Insurance Program.
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(F) Permit requirement. Beginning-Mareh-1,2015,r6-persen A person

shall not commence or conduct a use exempt from municipal regulation in a
flood hazard area or river corridor in a municipality that has adopted a flood
hazard area bylaw or ordinance under 24 VV.S.A. chapter 117 or commence
construction of a State-owned and -operated institution or facility located
within a flood hazard area or river corridor, without a permit issued under the
rules required under subsection (a) of this section by the Secretary or by a State
agency delegated permitting authority under subsection (g) of this section.

When an application is filed under this section, the Secretary or delegated State

agency shall proceed in accordance with chapter 170 of this title.

* k% %

Sec. 10. 10 V.S.A. § 914 is amended to read:

8§ 914. WETLANDS DETERMINATIONS

VT LEG #313599 v.1



10

11

12

13

14

15

16

17

18

19

20

21

(S.123 —draft 1.3) Page 53 of 77
2/2/2016 - ADA - 11:02 AM

propesed-determination. The provisions of chapter 170 of this title shall apply

to issuance of determinations under this section.

[Repealed.]

Sec. 11. 10 V.S.A. 8 1022 is amended to read:
8 1022. APPLICATION FOR ALTERATION

A person proposing to change, alter, or modify the course, current, or cross
section of a watercourse shall apply in writing to the seeretary Secretary for a
permit to do so. The application shall describe the location and purpose of the

proposed change and shall be accompanied by the maps and plans and other

information the seeretary Secretary shall direct. A-confermed-copy-shat-be
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forthwith-pest-the-copy-in-the-tewn-office: When an application is filed under

this section, the Secretary shall proceed in accordance with chapter 170 of this

title and the requirements of this subchapter.

Sec. 12. 10 V.S.A. § 1023 is amended to read:

§ 1023. INVESTIGATION, PERMIT

* k% %

(b) The reasons for the action taken under this section shall be set forth in

writing to the applicant. Netice-efthe-action-ofthe-Secretary-shal-also-be-sent

Sec. 13. 10 V.S.A. § 1083 is amended to read:
8 1083. APPLICATION
(a) Any person who proposes to undertake an action subject to regulation

pursuant to section 1082 of this title shall apply in writing to the state State

agency having jurisdiction;-and-shal-give-notice-thereof-to-the-geverning-bedy

to-be-located. The application shall set forth:
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* *x *

Sec. 14. 10 V.S.A. § 1085 is amended to read:
8 1085. NOTICE OF APPLICATION
Upon receipt of the application required by section 1082 of this title, the

state State agency having jurisdiction shall give notice to the legislative body

of each municipality in which the dam is allocated and to all persons

interested.

befere-the-meeting- The Department shall proceed in accordance with chapter

170 of this title.

(2) For any project subject to its jurisdiction under this chapter, the
public service board shall hold a hearing on the application. The purpose of
the hearing shall be to determine whether the project serves the public good as
defined in section 1086 of this title and provides adequately for the public

safety. The hearing shall be held in a municipality in the vicinity of the
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proposed project and may be consolidated with other hearings, including
hearings under 30 V.S.A. § 248 concerning the same project. Notice shall be
given at least 10 days before the hearing to interested persons by posting in the
municipal offices of the towns in which the project will be completed and by
publishing in a local newspaper.
Sec. 15. 10 V.S.A. § 1100 is amended to read
8 1100. FEDERAL COOPERATION

(4) Where cultivated agricultural lands in excess of one hundred acres
are to be taken for the purposes of a flood control project, or the recreational

development of the state State or the economy of the river basin involved may

be affected thereby, the department-ofits-ewn-metionmay-and-uponpetition

giving-hetice-to-interested-partiesas-direets Department shall provide notice,

an opportunity to submit comments, and an opportunity to request a public

meeting in accordance with section 7713 (Type 2 Procedures) of this title.

Upen-hearingthe-department The Department shall determine the effect the

flood control project will have upon agricultural land uses or recreational

values in this state State, or upon the economy of the river basin involved, and

report its findings and recommendations to the proper federal agency or
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authority having the flood control project in charge for its consideration and

recognition. The Department shall post its findings and recommendations as a

final decision in accordance with chapter 170 of this title.

Sec. 16. 10 V.S.A. 8§ 1252 is amended to read:
8 1252. CLASSIFICATION OF WATERS; MIXING ZONES
* * *

(d) Prior to the initial authorization of a new waste management zone,
except those created pursuant to subsection (b) of this section, or prior to the
expansion of the size of an existing zone created under this section, in order to
accommodate an increased discharge, the Secretary shall:

(1) Prepare a draft permit which includes a description of the proposed

waste management zone prier-te-pubhishing-the-netice-required-by-subdivision
{2)-ofthis-subsection and proceed in accordance with subsections 7713(c), (d),

and (e) of this title.
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£5) Give due consideration to the cumulative impact of overlapping

waste management zones.

6)(3) Determine that the creation or expansion of such a waste
management zone is in the public interest after giving due consideration to the
factors specified in subdivisions 1253(e)(1) through (10) of this title.

£A(4) Determine that the creation or expansion of such a zone will not:

%
8)}(5) Provide a written explanation with respect to subdivisions {5)}(2)

through {A(4) of this subsection.

Sec 17. 10 V.S.A. § 1263 is amended to read:

8 1263. DISCHARGE PERMITS
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folowingreceipt-of-the-apphication- When an application is filed under this

section, the Secretary shall proceed in accordance with chapter 170 of this title.

The seeretary Secretary may require any applicant to submit any additional
information;-which that the seeretary Secretary considers necessary and may
refuse to grant a permit, or permission to discharge under the terms of a

general permit, until the information is furnished and evaluated.
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* *x *

Sec. 18. 10 V.S.A. § 1265 is amended to read:

8 1265. TEMPORARY POLLUTION PERMITS

* *x *

appheation-beforeruling-on-the-apphication. When an application is filed

under this section, the Secretary shall proceed in accordance with chapter 170

of this title. The Secretary may require the applicant to submit any additional

information which-he-er-she that the Secretary considers necessary, and may

refuse to grant a permit until the information is furnished and evaluated.
%

Sec. 19. 10 V.S.A. § 1268 is amended to read:
8 1268. EMERGENCY PERMITS

When a discharge permit holder finds that pollution abatement facilities
require repairs, replacement or other corrective action in order for them to
continue to meet standards specified in the permit, he-orshe the holder may
apply in the manner specified by the seeretary Secretary for an emergency

pollution permit for a term sufficient to effect repairs, replacements or other
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corrective action. Fhe-permit-may-be-issued-without-prierpublic-notice-the

poHutionpermit: The Secretary shall proceed in accordance with chapter 170

of this title. No emergency pollution permit shall be issued unless the
applicant certifies and the seeretary Secretary finds that:
Sec. 20. 10 V.S.A. § 1418 is amended to read:

§ 1418. GROUNDWATER WITHDRAWAL PERMIT

* k% %
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Page 63 of 77

an application is filed under this section, the Secretary shall proceed in

accordance with chapter 170 of this title.

Sec. 21. 10 V.S.A. § 1443 is amended to read:

* k% %

8§ 1443. INDIVIDUAL PERMIT REQUIREMENTS FOR IMPERVIOUS

SURFACE OR CLEARED AREA IN A PROTECTED

SHORELAND AREA

(c) Permit process.
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the-apphication: When an application is filed under this section, the Secretary

shall proceed in accordance with chapter 170 of this title.

* k% %

Sec. 22. 10 V.S.A. § 1455 is amended to read:

8 1455. AQUATIC NUISANCE CONTROL PERMIT

pnotice-and-commentforeach-class: When an application is filed under this

section, the Secretary shall proceed in accordance with chapter 170 of this title.
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* *x *

Sec. 23. 10 V.S.A. § 1456 is amended to read:

8§ 1456. AQUATIC SPECIES RAPID RESPONSE GENERAL PERMITS

* *x *

therequest-forauthorization. When an application is filed under this section,

the Secretary shall proceed in accordance with chapter 170 of this title.

* k% %

Sec. 24. 10 V.S.A. § 1675 is amended to read:
8§ 1675. PERMITS; CONDITIONS; DURATION; SUSPENSION OF

REVOCATION

(c) Netice-and-hearing: Permit process; additional information.
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on-the-apphication- When an application is filed under this section, the

Secretary shall proceed in accordance with chapter 170 of this title. The

Secretary may require the applicant to submit additional information which
that the Secretary considers necessary in order to support the findings required
in subsection (b) of this section, and may refuse to grant a permit until the
information is furnished and evaluated. The Secretary may also consult with
the Commissioner of Health, as necessary, in making decisions regarding
health issues raised by the application. The Commissioner’s response, if any,

shall be part of the public record for the application.
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Sec. 25. 10 V.S.A. § 1679 is amended to read:

8 1679. PUBLIC WATER SOURCE PROTECTION AREAS

Page 67 of 77
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shaH-satishy-the-provisions-ef-this-subsection- When the Secretary proposes to

designate a public water source protection area under the rules adopted

pursuant to subsection (a) of this section, the Secretary shall proceed in

accordance with chapter 170 of this title.

* * *

Sec. 26. 10 V.S.A. § 6605 is amended to read:

8 6605. SOLID WASTE MANAGEMENT FACILITY CERTIFICATION

* k% %

the-faclity-islocated-has-been-netified: When an application for a certification

is filed under this section, the Secretary shall proceed in accordance with

chapter 170 of this title.

(9)(1) Notwithstanding any ether contrary provision of this section, the

Secretary may authorize the land disposal or management of sludge or septage
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by an applicant at any certified site or facility with available capacity, provided

the Secretary finds:

* * *

notice-of thataction- Issuance of an approval under this subsection shall

comply with section 7716 of this title.

* k% %

Sec. 27. 10 V.S.A. § 6605c is amended to read:

8 6605c. SOLID WASTE CATEGORICAL CERTIFICATIONS

* k% %

application for a certification is filed under this section, the Secretary shall

proceed in accordance with chapter 170 of this title.

* k% %
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Sec. 28. 10 V.S.A. § 6605d is amended to read:

8 6605d. PROVISIONAL CERTIFICATION

* * *
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- N 2 tions that |

- When an

application for a provisional certification is filed under this section, the

Secretary shall proceed in accordance with chapter 170 of this title.

* * *

(q) Adeters
under-subehapter- 5-of chapter-151-of this-title: [Repealed.]

(h) If the Secretary finds that emergency action is required for the disposal

of solid waste in Vermont facilities, the Secretary may issue an emergency

provisional certification. Netice Notwithstanding any contrary requirement of

chapter 170 of this title, notice of a proposed emergency provisional

certification shall be published at least seven calendar days prior to the meeting
and the public comment period shall end no sooner than three calendar days
after the meeting. An emergency provisional certification granted in
accordance with this subsection shall be issued no more than once and shall
terminate 60 days after issuance, unless the Secretary reissues the certification
under this section as a provisional certification. Except as otherwise required
by this subsection, an emergency provisional certification shall be subject to

requirements that apply to provisional certification.

* k% %
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pending: [Repealed.]

Sec. 29. 10 V.S.A. § 6648 is amended to read:

8 6648. CORRECTIVE ACTION PLAN

* k% %
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2 hat i : iclori , :
action-plan-that-provides-for-these-activities;

approving a corrective action plan under this subchapter, the Secretary shall

proceed in accordance with chapter 170 of this title.

* k% %

Sec. 30. 10 V.S.A. § 7156 is amended to read:

8§ 7156. AGENCY RESPONSIBILITIES

municipakitiesand-sohid-waste-districts: Procedure. Before approving a

collection plan under this chapter, the Secretary shall proceed in accordance

with chapter 170 of this title.
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Sec. 31. 10 V.S.A. § 7554 is amended to read:

8 7554. MANUFACTURER OPT-OUT INDIVIDUAL PLAN

* * *

(d) Public review-and-consuttation. Priorto-approval-efaplan-underthis

public-reviewand-comment-forat-least 30-days- Before approving an

individual plan under this section, the Secretary shall proceed in accordance

with chapter 170 of this title.

* k% %

Sec. 32. 10 V.S.A. § 7586 is amended to read:
8 7586. AGENCY RESPONSIBILITIES; APPROVAL OF PLANS

(a) Approval of plan. Within 90 days after receipt of a proposed primary
battery stewardship plan, not including the time required for public comment

under subsection{e)-ofthissection chapter 170 of this title, the Secretary shall

determine whether the plan complies with the requirements of section 7584 of

this title. If the Secretary determines that a plan complies with the
requirements of section 7584 of this title, the Secretary shall notify the
applicant of the plan approval in writing. If the Secretary rejects a primary
battery stewardship plan, the Secretary shall notify the applicant in writing of
the reasons for rejecting the plan. An applicant whose plan is rejected by the

Secretary shall submit a revised plan to the Secretary within 45 days of

VT LEG #313599 v.1



10

11

12

13

14

15

16

17

18

19

20

21

(S.123 —draft 1.3) Page 75 of 77
2/2/2016 - ADA - 11:02 AM

receiving notice of rejection. A primary battery stewardship plan that is not
approved or rejected by the Secretary within 90 days, not including the time

required for public comment under subsection-{e)}-ofthis-section chapter 170 of

this title, of submission by a producer shall be deemed approved.

* * *

(c) Public netice review. Fhe-Secretary-shal-pestalproposed-primary

When the Secretary receives a request to approve or amend a primary battery

stewardship plan under this subchapter, the Secretary shall proceed in

accordance with chapter 170 of this title.

Sec. 33. 29 V.S.A. § 405 is amended to read:

8 405. INVESTIGATION AND DETERMINATION OF PUBLIC GOOD
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department-considers-appropriate: When an application is filed under this

chapter, the Department shall proceed in accordance with 10 V.S.A.

chapter 170.

of the public good set Torth in subsection (b) of this section. The action of

VT LEG #313599 v.1



10

11

12

13

(S.123 —draft 1.3) Page 77 of 77
2/2/2016 - ADA - 11:02 AM

approving or denying an application shall not be effective until 10 days after
the department’s Department’s notice of action.

* * * Effective Dates * * *
Sec. 34. EFFECTIVE DATES

This act shall take effect on January 1, 2018, except that Sec. 4 (bulletin;

revision) and this section shall take effect on passage and Secs. 1 (standard

procedures) and 3 (environmental notice bulletin) shall apply to the

implementation of Sec. 4.

(Committee vote: )

Senator

FOR THE COMMITTEE
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